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40 C.F.R. § 22.5(C) (4ii). « « v « v v o v o . « . . . . . .13

Proof of service of the complaint shall be made by affidavit of
the person making personal service, or by properly executed
receipt. Such proof of service shall be filed immediately upon
completion of service.

40 C.F.R. 22.15(a) . . . . . .. S O
(a) General. Where respondent Contests any materlal fact upon
which the complaint is based; contends that the proposed penalty,
compliance or corrective action order, or Permit Action, as the
case may be, is inappropriate; or contends that it is entitled
to judgment as a matter of law, it shall file an original and
one copy of a written answer to the complaint with the Regional
Hearing Clerk and shall serve copies of the answer on all other
parties. Any such answer to the complaint must be filed with the
Regional Hearing Clerk within 30 days after service of the
complaint.

40 C.F.R. § 22.17(8) « « v v v v v e e e e e e e 07
(a) Default. A party may be found to be in default after motion,
upon failuretofileatimelyanswer to the complaint; upon failure
tocomplywith the informationexchange requirementsof §22.19 (a)
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or an order of the Presiding Officer; or upon failure to appear
at a conference or hearing. Default by respondent constitutes,
for purposes of the pending proceeding only, an admission of all
facts alleged in the complaint and a waiver of respondent’s right
to contest such factual allegations. Default by complainant
constitutes a waiver of complainant’s right to proceed on the
merits of the action, and shall result in the dismissal

of the complaint with prejudice.

40 C.F.R. § 22.17(c). . . . .o 8
Default order. When the Pre31d1ng'0fflcer‘f1nds that default.has
occurred, he shall issue a default order against the defaulting
party as to any or all parts of the proceeding unless the record
shows good cause why a default order should not be issued. If
the order resolves all outstanding issues and claims in the
proceeding, it shall constitute the initial decision under these
Consolidated Rules of Practice. The relief proposed in the
complaint or the motion for default shall be ordered unless the
requested relief is clearly inconsistent with the record of the
proceeding or the Act. For good cause shown, the Presiding Officer
may set aside a default order.

40 C.F.R. & 22.24 . . . . G 124
Burden of presentation; burden of persuasion; preponderance of
the evidence standard.

(a) The complainant has theburdens of presentationandpersuasion
that the violation occurred as set forth in the complaint and
that the relief sought is appropriate. Following complainant’s
establishment of a prima facie case, respondent shall have the
burden of presenting any defense to the allegations set forth
in the complaint and any response or evidence with respect to
the appropriate relief. The respondent has the burdens of
presentation and persuasion for any affirmative defenses.

(b) Each matter of controversy shall be decided by the Presiding
Officer upon a preponderance of the evidence.

40 C.F.R. § 22.30 . . . . . e N
Appeal from or review of 1n1t1al dec151on

(a) Notice of appeal. (1) Within 30 days after the initial
decision is served, any party may appeal any adverse order or
ruling of the Presiding Officer by filing an original and one
copy of a notice of appeal and an accompanying appellate brief
with the Environmental Appeals Board



40 C.F.R. § T745.103 . . .+« « « « i e 06

Inspection means:

(1) A surface-by-surface investigation to determine the
presence of lead-based paint as provided in section 302 (c) of
the Lead-Based Paint Poisoning and Prevention Act [42 U.S.C.
48221, and

(2) The provision of a report explaining the results of the
investigation.

Lead-based paint means paint or other surface coatings that
contain lead equal to or in excess of 1.0 milligram per square
centimeter or 0.5 percent by weight.

* * *

40 C.F.R. § 745.107 Disclosure requirements for sellers and
lessors. . . . . o . . . o e o e e e e w e e e e e e e w03

(a) The following activities shall be completed before the
purchaser or lessee is obligated under any contract to purchase
or lease target housing that isnot otherwise anexempt transaction
pursuant to § 745.101. Nothing in this section implies a positive
obligation on the seller or lessor to conduct any evaluation or
reduction activities.

(1) The seller or lessor shall provide the purchaser or lessee
with an EPA-approved lead hazard information pamphlet. Such
pamphlets include the EPA document entitled Protect Your Family
From Lead in Your Home (EPA #747-K-94-001) or an equivalent
pamphlet that has been approved for use in that State by EPA.
(2) The seller or lessor shall disclose to the purchaser or lessee
the presence of any known lead-basedpaint and/or lead-basedpaint
hazards in the target housing being sold or leased. The seller
or lessorshallalsodiscloseanyadditional informationavailable
concerning the known lead-based paint and/or lead-based paint
hazards, such as the basis for the determination that lead-based
paint and/or lead-based paint hazards exist, the location of the
lead-based paint and/or lead-based paint hazards, and the
condition of the painted surfaces.

(3) The seller or lessor shall disclose to each agent the presence
of any known lead-based paint and/or lead-based paint hazards
in the target housing being sold or leased and the existence of
any available records or reports pertaining to lead-based paint
and/or lead-based paint hazards. The seller or lessor shall also
disclose any additional information available concerning the
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known lead-based paint and/or lead-based paint hazards, such as
the basis for the determination that lead-based paint and/or
lead-based paint hazards exist, the location of the lead-based
paint and/or lead-based paint hazards, and the condition of the
painted surfaces.

(4) The seller or lessor shall provide the purchaser or lessee
with any records or reports available to the seller or lessor
pertaining to lead-based paint and/or lead-based paint hazards
in the target housing being sold or leased. This requirement
includes records or reports regarding common areas. This
requirement also includes records or reports regarding other
residential dwellings in multifamily target housing, provided
that such information is part of an evaluation or reduction of
lead-based paint and/or lead-based paint hazards in the target
housing as a whole.

(b) If any of the disclosure activities identified in paragraph
(a) of this section occurs after the purchaser or lessee has
provided an offer to purchase or lease the housing, the seller
or lessor shall complete the requireddisclosure activitiesprior
to accepting the purchaser's or lessee's offer and allow the
purchaser or lessee an opportunity to review the information and
possibly amend the offer.

Federal Rule of Civil Procedure 60(b) (6). . . . . . . . . 17
Relief from Judgment or Order
* * *

(b) Grounds for Relief from a Final Judgment, Order, or
Proceeding. On motion and just terms, the court may relieve a
party or its legal representative from a final judgment, order,
or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence that, with reasonable diligence, could not
have been discovered in time to move for a new trial under Rule

59 (b) ; (3) fraud (whether previously called intrinsic or
extrinsic), misrepresentation, or misconduct by an opposing
party; (4) the judgment is wvoid; (5) the judgment has been

satisfied, released, or discharged; it is based on an earlier
judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or (6) any other reason
that justifies relief.
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